
Annexure 1: SOME  CRITICAL GROUNDS OF OBJECTIONS TO  EIA 2020

The Draft EIA Notification 2020 is in gross violation of the principle of non-
regression, which is now the law of the land in India. The Principal Bench of National
Green Tribunal (NGT) has relied upon this principle in Application 677 of 2016 to
quash provisions of the Notification of the Ministry of Environment, Forests and
Climate Change dated 9th December, 2016 exempting building and construction
projects from mandatory requirement of obtaining Environment Clearance, while
declaring in its judgment:

“It is founded on the idea that environmental law should not be modified to the
detriment of environmental protection. This principle needs to be brought into
play because today environmental law is facing a number of threats such as
deregulation, a movement to simplify and at the same time diminish,
environmental legislation perceived as too complex and an economic climate
which favours development at the expense of protection of environment.”

The Draft Notification has been prepared with changes that are exactly opposite to
what is necessary, thus placing the entire nation on the path to socio-economic and
environmental disaster. It is therefore necessary that the Draft EIA Notification
2020 must be discarded completely and the entire process be started again with
the sole objective to increase and improve the environmental protection, as
dictated by the law.

2. VIOLATES THE PARENT STATUTE:

The draft Notification states that it is proposed under sub-section (1) and clause (v)
of sub-section (2) of section 3 of the Environment (Protection) Act, 1986 (EPA
hereinafter).

Sub-section (1) of section 3 of the EPA states, “Subject to the provisions of this Act,
the Central Government, shall have the power to take all such measures as it deems
necessary or expedient for the purpose of protecting and improving the quality of
the environment and preventing controlling and abating environmental pollution.”

Clause (v) of sub-section (2) of section 3 of the EPA, read with the sub- section (2),
states, “In particular, and without prejudice to the generality of the provisions of sub-
section (1), such measures may include measures  with respect to all or any of the
following matters, namely:-- ..... (v) restriction of areas in which any industries,
operations or processes or class of industries, operations or processes shall not be
carried out or shall be carried out subject to certain safeguards.”



From the above, it is clear that the parent statute only allows strengthening of the
environment protection. However, the draft Notification proposes numerous steps
to gravely and arbitrarily dilute the existing legislation, as pointed out in paragraph
7 below. The draft Notification is therefore in gross violation of the parent Act.

3. VIOLATION OF DEMOCRATIC VALUES AND NORMS IN EIA

Before preparing the Draft EIA Notification 2020, the people of India should have
been consulted regarding the implementation and performance of the EIA
Notification 2006 and the issues faced by the local communities and the
environment in order to understand the successes and failures of the past, as
well as the needs for the future. The concerns raised repeatedly by civil society,
local communities, environmental groups and concerned citizens in the past have
neither been considered, nor addressed.

The failure to consult the affected people is not only responsible for the arbitrary
and anti-development provisions of the Notification, but is also in gross violation
of the Constitutional mandates under Articles 14, 19, 21, 48-A, 51-A(g) and 243,
as well as the well-established International Commitment that Free, Prior and
Informed Consent (FPIC) must be obtained from any Indigenous Community if
any of their rights are to be altered.

Public Consultation is required be held before preparing the  Draft for such a
legislation that affects the entire population of the Nation and the future
generations too, and this fatal flaw cannot be rectified at this stage. The Draft EIA
Notification 2020 must be rejected and a fresh process must be initiated for Free,
Prior and Informed Consultation with the entire population of India.

4. FAILURE TO STUDY AND RECTIFY FLAWS/WEAKNESSES IN EIA
NOTIFICATION 2006

It is an accepted fact that any legislative change must be based on the history of the
implementation of existing laws, the environmental and socio- economic trends in
the past, the future challenges anticipated and the needs of the society at large. The
EIA Notification 2006 has been in force since 14 years and has been tested
thoroughly through its implementation. During this period, numerous flaws and
loopholes have been seen in this legislation allowing projects and activities that have
caused grave environmental degradation and injustices to the local communities,
which should have been the primary focus of the new legislation. Instead of ensuring
the collection of essential baseline data stated above and first understanding the
needs of the entire society, especially the future generations, the Draft Notification



is arbitrarily and blindly catering to a few vested interests, namely the same profit
seeking ventures and industries that cause the environmental destruction which the
law aims to curb and regulate. It is therefore essential that the Draft EIA Notification
2020 be discarded entirely and the new law be prepared only after collection of all
baseline data necessary to understand the issues and challenges.

5. VIOLATES BASIC LOGIC, REASON & LEGISLATIVE PRINCIPLES:

There can  be no doubt in the mind of any sane person that despite the EIA
Notification 2006 and other environmental laws, the threats  of Climate Emergency,
increase in extreme natural events, other environmental degradations and impacts
upon the local communities, ecology and economies are accelerating at an alarming
rate. As a result, our environment is getting more polluted, more constructed upon
and more disturbed/ destroyed every year, while the local communities and
ordinary people are getting displaced and impoverished.

In view of the fact that despite the implementation of EIA Notification 1994 and 2006
the objectives have not been met and the situation is only getting worse, it is simple
common sense that any changes to the EIA Notification must be to strengthen and
increase the regulations and restrictions. Further, every change should have been
proposed by a Committee of experts after studying the impact of the proposed
change and the justification and background study of each change should have been
made public along with the draft Notification. In blatant defiance of logic, reason
and legislative principles, the Draft EIA Notification 2020 proposes to dilute the
existing regulations, rather than strengthening them, with no justification or
explanation. The failure to follow fundamental logic and reason and to adhere to
basic principles of legislation renders the Draft CRZ Notification 2018 arbitrary and
unacceptable, making it necessary to prepare a new law based on reasoning and
principles of legislative changes.

6. FAILURE TO CONSIDER PRESENT AND FUTURE CHALLENGES

Our country and the entire World is experiencing very severe social, environmental
and economic challenges, which are only going to get worse in the future. Several
studies reveal that India and the rest of South Asia will suffer the most from the
effects of the Climate Emergency we are facing. It is observed that the activities
restricted and prohibited by the EIA Notification are precisely the ones that are
responsible for the severe threats we face. EIA Notification 2006 has not been able
to prevent the catastrophic situation, implying the complete failure of the EIA



Notification 2006 and other environmental laws. The dismal performance of the EIA
Notification 2006 is proved by the fact that India was  ranked 177 out of 180
countries in the Environmental Performance Index in 2018, slipping 36 places in just
2 years. In this desperate situation, such an ill- advised, unscientific and planet-
threatening legislation must be thrown in the bin, without any delays or hesitation.

7. FAILURE TO UPHOLD INTERNATIONAL COMMITMENtS:

India is committed to various International Declarations, Conventions and
Agreements that require India to take steps to stop environmental degradation,
social displacement and global warming. The draft EIA Notification does not reflect
any of these commitments, though it is precisely through such legislations that these
commitments can be honoured. United Nations Convention on Rights of Indigenous
(including the commitment to obtain Free, Prior, Informed Consent of Indigenous
communities), India’s Intended Nationally Determined Contribution under the Paris
Agreement, 2015 (towards reducing Global Warming through reduction of fossil fuel
consumption and other  steps), Ramsar Convention on Wetlands of International
Importance, 1971 (for protection of important waterfowl habitats), UN Convention
on Biological Diversity, 1992, UN Framework Convention on Climate Change
(UNFCCC), 1992 are a few of such International Commitments that need to reflect in
this legislation, but are not considered.

8. Constitutional Violations:

The Constitution places a specific duty (Art 48A) on the State that “The State
shall endeavor to protect and improve the environment and to safeguard the
forests and wildlife of the country”. The Supreme Court has also held that a right
to healthy environment is an integral part of Article 21 (Fundamental Right to
Life) of the Constitution. The draft EIA 2020 notification by its attempt to dilute
even the existing provisions of EIA 2006 notification fails to uphold either the
State’s constitutional duty or citizen’s fundamental right to healthy
environment.

EIA Notification, being a subordinate legislation under the Environment
(Protection) Act 1986 (EPA 1986), cannot  promote any activity which is not
specifically to protect and improve the natural environment as has been
mandated by the EPA 1986. Anything proposed in the manner of delegation,
rationalization or standardization of process/s or inclusion / deletion / upgrading
/ downgrading of any entry in the Schedule (list of projects/activities) must be
specifically proved to be for the protection and improvement of the
environment and nothing else whatsoever.



The EIA notification must be based on and uphold the demands of good science,
specifically ecological science and no other consideration, whatsoever, can be
given ascendency  over it.EIA notification must also organically build in Social
Impact Assessment (SIA) into it to uphold citizen’s fundamental rights
guaranteed under the Constitution.

The EIA notification cannot include in it any provision (like the para 22 in the draft
EIA 2020 notification) that has already been struck down as being unconstitutional
by the Supreme Court of India.

9. Violation of Precautionary Principle and Public Trust Doctrine

The purported objective of the draft is not environmental protection, but ease
of doing business. It accordingly fails to meet the norms and standards of basic
environmental protections, such as the precautionary principle, due diligence
and right to public participation in environmental decisions. It proposes
sweeping dilutions to the existing provisions relating to public hearing and
consultation with local, affected communities. Several judicial precedents,
laying down important principles of law, such as the public trust doctrine
established by the Supreme Court (see, for instance MC Mehta v. Kamal Nath
and Ors.) have been completely ignored.

A closer examination of the Draft EIA 2020 Notification reveals that throughout
the document, mandatory compliances have been done away with, and made
optional, through the disingenuous replacement of the word “shall” with “may”
in numerous places. In addition, the burden of proof on project proponents, to
establish that the proposed commercial activity will not have adverse
environmental impacts, has been reversed in several instances. The proposal to
categorise the projects requiring an environmental impact assessment on the
basis of the size of investment, rather than ecological, social, health and
geographical impacts of the project, is also a matter of grave concern.

The para 22 in the draft EIA 2020 notification deals with provisions to enable a post
facto Environmental Clearance (EC) to projects that have been carried out by the
project proponent without acquiring prior EC as provided by the provisions of the
EIA Notification. A recent judgment dated April 1, 2020 delivered at the Supreme
Court by Hon’ble J Chandrachur in Alembic Pharmaceutical Ltd has held that: “The
concept of an ex post facto EC is in derogation of the fundamental principles of
environmental jurisprudence and is an anathema to the EIA notification dated 27
January 1994. It is, as the judgment in Common Cause holds, detrimental to the
environment and could lead to irreparable degradation. The reason why a



retrospective EC or an ex post facto clearance is alien to environmental jurisprudence is
that  before the issuance of an EC, the statutory notification warrants a careful
application of mind, besides a study into the likely consequences of a proposed
activity on the environment. An EC can be issued only after various stages  of the
decision-making process have been completed.”

The draft Notification 2020 thus provides rights only to project proponents and/or
companies and not public at large, which is a further violation of the “public trust”
doctrine, as the draft envisages construction work and other industrial processes
near human settlement as well as protected natural resources.


